


wed tims - 


oi Apert F 


on 


TO: + 






_ New Model — 
Contract Between 
- Public TV and 

Video Artists _ 


Explains Why it Could 





A Leading Critic.& Artist 


Lead to General Reform 
of Artists Rights 


By Douglas Davis 


The model contract below — arrived at 
after six months of dialogue and revision 
— appears at a moment unique in the life 
of the arts in this country, and in the life of 
the republic itself. The impetus for the 


- contract occurred. during a chance con- 





~versation between Stan Vanderbeek and 


‘ myself. The subject was the inequities of — 


the contracts we were being asked to sign 


-- in order to realize our major projects in 


videotape and in television. It was the kind 


_~of shop talk that artists always fall into— | 
_ with a difference this time: Stan had~ 
' already determined to do something about 


it, in concert with others. I agreed to help 
and the search immediately began both for 
the proper means and the proper end. 

’ The means ultimately meant the forum 
and expertise provided by John 
Hightower, Harvey Horowitz, and 
Advocates for the Arts, together with the 
collective experience of five artists 
working predominately in video — Peter 
Campus, Ed Emshwiller, Nam June Paik, 
Stan and myself. The end is this contract, 
which is a model not only for the specific 


and complex arrangements that must be 
* made between the artist and the television 


station (or experimental video center) but 


for all such arrangements in the field of 


video whether they involve art galleries, 
video distribution systems, foundations, 
governmental agencies, museums, or 
‘universities. It is in no sense perfect and in 


no sense offered as valid in every contact 


between artist and TV station, ex- 
perimental center, museum, or whatever. 
Practically speaking, it will serve both the 


artist and his collaborators mainly-as-an—.| 
- informational manual — spelling out his 


rights and the reasons why he should insist 
on retaining them. At first, it will surely be 
employed basically as a defensive (not an 
offensive) weapon:, nearly all artists 
working in the video field accept com- 
missions, grants, or opportunities to 
create tapes or broadcasts without a 
‘contract — and then find themselves asked 
to sign one later. Now he can refer to this 
-eontract, match it against what is offered, 
and negotiate not from strength but from a 


- gure base in legal information and advice. 


The moment of its birth is a moment 


-when the hitherto private arts in this 


‘society are increasingly going public, on 
every level, from funding to program- 
ming. This moment holds peril as well as 
promise. It was not long ago that all of us 
took up arms in behalf of public support of 
the arts. Not only did the nation owe this 
support to its expanding and vigorous 


(continued. on page 2) 
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An Open Letter from 
R. Buckminster Fuller 


If you’ve gone to a museum, attended a play, seen an opera, or bought a 
painting in the last year, you were responsible for keeping the arts alive. 

Yet despite your support, the arts in this country are in serious 
trouble. The future looks even worse. 

In fact, if performing arts programs alone keep losing money at the 
present rate — the Metropolitan Opera loses almost $50,000 every time its 
curtain goes up — many of them will be out of business by 1980. 

Advocates for the Arts has had impressive success in a short time in 
improving the lot of both artists and the arts. It has won my support, and I 
think deserves yours. 3 — 

Advocates recognizes that the problems facing the arts are the same 
problems facing you and me in our daily lives: inflation, unfair taxes, 
insensitive government bureaucracies, a disdain for our environment, 
and a lack of laws that prevent large institutions from-exploiting smaller 
ones. tS 

As individuals, we often lack the influence to do anything about these 
problems. And that’s why a group like Advocates is important. 
~~ Advocatés gives us the opportunity 7 
do as patrons: exert collective leverage and energy in pressing for new | 
laws, working against unfair taxes, and cutting through government red 
tape. | | 

Through tough legal, economic, and political action, Advocates has 
been doing just this, with results. 


In its first six months, it persuaded the U.S. Postal Service not to | 


withdraw third-class mail privileges for cultural institutions, and suc- 
cessfully campaigned to have the admissions tax removed from arts 
events in Washington, D.C. ; | 

Its goal is to defend the arts against unfair practices, and to ensure 
that the excellence of art is felt at all levels of our life. 

This means fighting against censorship and unfair taxes, as well as 
for health care and retirement plans for artists, and for progressive laws 
that make government a patron rather than a roadblock to the arts. 

I urge you to do as I have — join Advocates. Without you, it is only a 
great idea. With you, it’s an opportunity to improve the arts and the 
quality of life of our society. 
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Hite Vaeal COPyrignt Free-For-All 


This issue of The Arts Advocate devotes a great deal of attention to 


copyright, an issue politically hot and enormously consequential to the 


arts. Too few individuals understand just how consequential it really is — 
and how much the artist stands to lose or gain by Congressionz! action. 
Advocates for the Arts will keep its members informed of ine progress 


of the new copyright bill. We hope you will familiarize yourself with its . 


provisions which are covered at some length on page 4. We will also ask 
you to take action at critical moments of its passage through the com- 
mittees and onto the floor of the Senate and the House. | 

The dollar. appropriations for the National Endowment for the Arts 
often occupy our attention with good reason. However, the dollars at 
stake for the arts in copyright protection are considerably greater. It is 
important for us to make sure that the voice of the arts is heard forcefully 
as the debate gains momentum in the 94th Congress, which will surely 
pass a copyright bill to revise the 1909 Act. _ _ 

It would be ironically self-defeating if the debate, which the Supreme 


Court recently failed to enter, were decided in favor of the politically 


muscular merchants of creative work at the expense of the creators 
whom the Constitution was specifically trying to protect when it gave 
Congress, in 1789, the power “‘. . . to promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries...” 

Despite the Constitution, a Staggering 20 billion copies of published, 
copyrighted material were run off last year by libraries throughout the 
United States free for the asking without paying royalties. There was, of 
course, a charge to use the machines. The exact number of sales this 


displaces is not calculable. A stack of 20 billion pages of xerox paper . 


would be taller than Chicago’s Sears Tower — almost 7,000 times taller. 
To be exact, 1,521 miles high. : 

In February the Supreme Court handed down the anxiously awaited 
‘Dred Scott decision of copyright law.” It was no decision at all. The case 


of Williams and Wilkins v. the U.S. Government, considered by experts of © 


our rickety copyright laws to be the most important copyright case in 
forty years, now goes back to the 1973 decision by the U.S. Court of Claims 
which ignores the economic claims of the person who created whatever is 
worth copyrighting. | i, | | 


The Williams and Wilkins case was significant. It could have been an. 


important guide for the legislation now before Congress. It tested the 
crucial copyright question 
nave determined whether creators of material — not only authors but 
composers, playwrights, poets, choreographers, photographers, pain- 
‘ers, and sculptors as well — could copyright their work and have it stick. 
Publishers had the most at stake. Because the National Institutes of 
Health and the National Library of Medicine. duplicated literally tens of 


ihousands of pages from the medical journals published by Williams and... |:. 


Wilkins, the publisher justifiably — or so it would seem — cried foul. With © 


that many copies being cranked out of the duplicating machines of these 
two government agencies, Williams and Wilkins argued that their income 
was being substantially threatened. The Court. of Claims thought 
otherwise and ruled in favor of having the government provide copies of 
journal articles for anyone who wanted them for their own use and 
against every kind of creator of copyrighted work. 


Thus the four judges of the Court of Claims, who held the majority 


opinion, drove a sizable hole through the protective wall of copyright that 
the. Constitution specifically provided in a time when ideas and their 
expression were more valued than they are now judged to be. In con- 
cluding, they said, ‘The truth is that this is now pre-eminently a problem 
for Congress.” Clearly, it was nota problem for the U.S. Supreme Court. 
The problem is now up to Congress which will have to make hard 
decisions in an atmosphere of mounting pressures from special interest 
groups — libraries, publishers, record companies, movie producers, 
broadcasters, juke-box owners, television stations, background music 


firms of which Musak is the most ubiquitous, arts organizations, the. 


photocopying industry, performers, unions, universities, and last and 
unfortunately least. in political effectiveness, authors and artists who 
create the copyrightable work to begin with. The heavyweights in the 
legislative scrimmage are the broadcasters who do not want to pay any 
royalties to either the performers or the creators of material. They can 
istative arm or two by insintiating that 
for election may not be covered too well on local radio or TV. 

After years of truncating amendments, Senate Bill 22 to revise the 1909 


2opyright law has been introduced before the 94th Congress by Senator | 


McClellan. The bill covers 18 major features in its various sections. The 
most progressive feature extends copyright ‘protection through the 
‘ifetime of the creator plus 50 years after death. Existing copyrights 
would automatically be extended to a total of 75 years. The doctrine of 
‘air use is defined for the first time. Last year, the Senate passed a bill 
‘hat prohibited wholesale copying but permitted libraries to make only 
one copy of an article requested by an individual. The measure died when 
‘he House falled to act. This year’s bill revives the issue. 

There has been all too little media coverage of copyright to arouse or 
‘nform the public, yet the consequences of a new copyright law for the 
i¢tistic life of the country are profound. In view of the Court’s having 
-egged the issue of fair use, there is urgent need for Congress to en- 
“ourage creative talent and to provide value for its expression through 


_2gal protection and economic incentive. In the debate ahead, Advocates 


or the Arts hopes others will join it in making the strongest possible case 


1 Congress for artists — the source of the arts and the all but forgotten - 


‘onstitutional reason for copyright. 
. | | John B. Hightower 
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e next campaign 


of “fair use” by photocopying. It also could _ 


community of artists; the nation stood to 
benefit from that support, in practical and- 
philosophic ways, For a variety of reasons, 
we succeeded beyond our wildest dreams: 
the budgets of the two main agencies for 
aiding the arts — the New York State 
Council and the two National Endowments 
— jumped 15-fold and 9-foid respectively 
between 1969 and the present year. For- 
merly almost no one working jin the arts 
received a penny of federal support, now 


_ thousands do. In New York City today 


there are very few artists of any serious 
commitment who are not involved in some 
way with either the State Council or the 
CAPS (Creative Artists Public Service), 
program. 

The peril in all this is that it can be an 
esthetic and philosophical quicksand. 
Where once the artist had only his own 
bank account and an occasional private 
patron or collector to worry about, he now 
confronts a bewildering array of funding 
bureaucrats. While it is impossible to 
document the pressure that a funder can 
impose upon an artist, it would be naive for 
anyone to contend that such pressure does 
not exist. No one does. Often thefunderis 


. unaware that his procedures do create 


such pressures, The creation of the model 
video contract has been in fact aided and 
abetted by representatives from both the 
New York State Council and the Nationa] 


‘Endowment for the Arts, as well as several 


private foundations, all of whom are eager 
to make sure that monies granted to ar- 
tists for work in television stations are 


used primarily for his benefit and that his 


working conditions therein leave him as 
free as possible to pursue his artistic goals. 

But video as a medium for artistic ex- 
pression is a brand new one. It is thus a 
field ripe for reform. almost before it 
begins. If we cannot straighten out and 


equalize the relationship between the - 


artist and the newly public source of 
support here, we can’t do it anywhere — 
least of all in the traditional genres of 


painting, sculpture, theatre, literature and | 


even, to some extent, film. Why is it im- 
portant to put art and public power (for 
power is undoubtedly the function of 
funding or money) on a 50-50 footing? Why 


“are a few malcontent artists and critics. _ 
beginning to. complaix. about “all the ~ 


| largesse now being showered upon them 


. 


é Chairman, Advocates for the Arts 





by a grateful society, ostensibly in: the 


pursuit and perfection of the true, just, and | 


beautiful? 
Because this largesse is being dispensed 
not by disinterested angels but by human 


beings. These are, furthermore, human . 
beings whose opinions and political con- | 


siderations are often in conflict with their 
pursuit of divine beauty, as were the old 
sources of patronage — kings, queens, 


nobles, and merchants. Worse, these - 


thoroughly human dispensers of funds 
come armed now with paper, with ap- 
plication forms, contracts, statements of 
intent, expense accounts, and more. 

Most artists are not equipped to deal 
with this cannonade of: paper. They are 
less equipped to deal with contracts that 
are normally based like all contracts in 


historical precedent. It seemed to both | 


Stan Vanderbeek and me that the con- 
tracts we had been handed by television 


Stations had all been prepared by lawyers | 
employed by the station, and therefore | 
inevitably biased in favor of management? . 


are We deya's let arars s+ 


direction, but surely this is fair game at 


best and a novelty at least. 

There is also the whole question of 
esthetic or philosophical meddling by the 
new superagencies in the American arts. 
It is certainly a basic dilemma with which 
reform activity of this kind must deal. 
There is no reason for granting the artist 
more control over the funds that are ap- 
propriated in his name to a television 
Station, except the good one that he must 
have as much control over his work as a 
painter has over his canvas, or a 
draughtsman over his drawing. Why is this 


a desirable objective — for the whole 


society? A brief reference to recent history 
may be instructive. 

Not long after the Russian revolution in 
1917; the new government decided to turn’ 
the engine of patronage in the arts com-. 
pletely around,’ taking it out of private 
hands and putting it into the public 


domain. The new Commissar for Culture - 


(though his ministry was officially named 
‘Public Education”) was an intelligent 





and sensitive man, himself a poet an | 
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-rjtie, nagned Lunacnarsky, Funds flowed “f° 
from Lunacharsky’s discerning hand into — 


zie pockets of a brilliant generation of 
uvant garde artists, all of whom, unlike 
their colleagues, had been sympathetic to 
‘he revolution. To mention a handful of 
names is to indicate the genius at work, for 
all have since become legends: in pain- 
sng, Malevich, Chagall, Lissitsky, and 
f:adchenko; in sculpture, Tatlin and 
Lissitsky in film, Eisenstein and Vertov; 

1 architecture, Vesnin and Leonidov; in 
theatre design, Meyerhold; in poetry, 
Mayakovsky. 


But it was not long before certain 
wureaucrats and politicians decided that. 


shese men were not really ‘‘popular”’ 
.rtists. Mayakovsky, the spokesman for 
ihe entire movement, began to be attacked 
regularly in public meetings by his fellow 
poets and certain politicians. On one oc- 


-asion, a colleague in the audience shouted 


iat Mayakovsky’s poems . could - not 
possibly be understood by the ‘‘workers’’. 
Vayakovsky countered that he had just 


returned from a long reading trip which’ 
attracted large audiences of workers, but | 


to no avail. Lunarcharsky himself lost 


power, in time. With the onset of Stalin, 


public support for artists who did not paint. 
ic a “popular” and realistic style ended. I 
need not tell you what that did to Soviet 
art: now 40 years after the triumph of a 
debased ‘“‘public’’ ethic’ in the USSR, 


Russian art is in a sad and exhausted state — 
as even the government itself now 


recognizes. It will not be long before that 


situation is remedied by increasing con | 


tact with the culture of other countries, 


particularly our own, but think of the in |. 
tervening waste of time and talent.. 


Mayakovsky committed suicide in 1930. 
Now there is a small museum in Moscow 
devoted. solely to his work. It is very 
popular. 


All of this may sound melodramatic, but | 


the truth often is. So is confrontation with 
the hard esthetic and moral issues that 
aitend the expansion of public arts funding 
in the United States. That confrontation is 
often avoided for the safe, bland discussion 
of process and mechanics — but at great 
cost.:The video contract, though it at- 


tempts fairly modest adjustments in the > 


prevailing relationship between art and 
power, is inevitably a step toward the 
modification of that relationship all along 
the line, and is thus a contribution to the 
health of the whole culture. 

It is only since 1968 — roughly spekking 
— that artists have gained access to 
television stations, and to broadcast. 
There is no more difficult accommodation 
inan between art (essentially private and 
independent in spirit) and television 
‘essentially the most public of mediums). 
But there is no precedent, either, and 
therefore no backlog of past contracts and 


understandings to oppose. If the ‘‘video 


artists” currently at work will therefore 
try to understand and use this contract — 
insisting particularly that they are the 
uasic owners of their own work (the 
contract’s key point) — they will create in 
this newest of the arts a sane precedent, 
for once, with application (in time) to the 
older arts. Needless to say, this respon- 
sibility is shared by the funders, their 
middle-umbrella organizations, and by the 
television stations. The artists must, 
however, begin the change by speaking out 


—rortheir own tights. -This-esscatially is—- 


what we are doing through the contract. 





Douglas Davis is art critic of Newsweek and a noted 
video artist. 





The Commissioning 
Contract for 


By Harvey Horowitz 


The commissioning contract is standard 
practice in publishing, film, and com- 


mercial television, but it is relatively new . 


ior the creative video artist. It is therefore 
important for the video artist engaged in 
this field to be aware of the legal 
ramifications of a video commissioning 
contract. 

In the legal sense a video artist is 


eSUret ue an employee iF qin we is | 





ihed product belong: lo the em- 


ployer. Video artists are those who con- 
ceive and produce their work and view the | 


finished product as their own. They 


usually function simultaneously as_ 


producer, director, cameraman, 
technician, sound synchronizer, and 
editor. There is often confusion over the 
rights to the product of video artists — who 
owns it and for how long? 


The guiding principle the artist should 
understand is that the artist originally 


owns the work and all rights connected to 
it. From that premise on, what any con- 


tract does is to exchange part of those | 


rights for certain benefits to both sides. 
What this contract tries to do is to keep the 
give and take on an even basis so that the 
quid is balanced with the quo equally for 
both parties. It is up to the artist to make 
sure he is not being short-weighted. Some 
commissioning stations, for example, 
begin negotiations with a pretty heavy 


- finger on the scale, claiming that the large | 


costs of production, advertising, etc., 


entitle them to most of the rights over the 


work. The argument may hold for the 
station’s employees over whose work the 


- station may have blanket rights, but not 
for the independent artist who already 
owns his package, and barters rights in | 


exchange for guarantees of how it is to be 
used, compensation, and so on.,; 
In television, including public broad- 
casting, contracts are commonplace. The 
following contract is not earthshaking, 
innovative, or novel in the law. It may, 
however, be innovative for the video artist, 
Ht is drafted in the traditional legal format 


~ and deals with the issues that matter. The 


artist should become familiar with the 


import of its language. 


If we could win acceptance for a form 


- contract tilted somewhat in favor of the 


artist who takes most of the risks, makes 


the most creative effort, and who, by 


rights, ought to be the one to propose 
“terms of agreement’’, we will have taken 
another small step forward for the 
economic rights of artists — a primary and 


continuing concern of Advocates for the 


Arts. 





Harvey Horowitz, who prepared the video contractand 
accompanying textual notes, is a member of Squadron, 


Gartenberg, Ellenoff & Plesent, legal counselta Advo- — 


cates forthe Arts. The contract is now under discussion 
by representatives of public TV, state and federal fund- 
ing agencies, foundations, and by video artists. 





ontract Draft 
This letter will confirm the agreement 


reached between: A. Artists (herein “the 
Artists’) and 


(ner eld Bre oar Jy fam Pubic Blond 
Par | hereby commissions the Artists’ 


to create a video work having as a working 


title,-»:*Simemiits= ewer’ (herein ‘‘the 


Work’’). In connection with the production 


of the work Artist shall have the right to 
use the production facilities o : 
accordance with Schedule A attached 


hereto. The Work shall be approximately - 


fifty minutes in length and deal with the 
subject of high towers. Artist agree 
consult with members of the staff of BE “at 
reasonable times although it is recognized 
that all artistic decisions with respect to 
the Work shali bemade by Artist:~ 


Comment: The main thrust of the commissioning clause 
is to provide for the Work to be commissioned. Usually 
it will be unnecessary to describe the Work beyond the 
title and possibly the subject matter. The Artist should 
be able to use the facilities of the station and while he 
may be required to consult with station staff, it should 
be clear that artistic decisions will be made by the 


Artist. Schedule A to the agreement is intended to | 


include the details of Artist's permitted use of the 
Station's production facilities including such items as, 
hours and days per week a facility will be available, 
equipment and supplies available to artist and person- 
nel available to Artist. 

Sometimes the commissioning program involves the 
Artist serving as an artist-in-residence, or performing 
services in addition to producing the Work. Under such 
circumstances, the contract should be specific con- 


cerning the nature of the additional work to be per- - 
formed by Artist, the amount of time Artist will be | 


required to devote and additional compensation, if any. 
Ifthe rendition of these additional services will possibly 
cause atime conflict for the Artist, the times and dates 
for the performance of these additional services should 
be subject to mutual agreement. | 

Par. 2 In consideration for the rights to the 
Work granted to y Hereunder, Artists 
shall be paid the sum of ae thousand 
dollars as a fee for Artist®*s’ services 
payable as follows: 








‘One thousand five hundred doliars 
within 30 days of the completion of the 
Work or upon broadcast of the Work 
whichever is earlier. * 


The Work shall be deemed completed | 


upon delivery of a finished master tape to 

. In connection with the creation of the 
Work, BIE will reimburse Artist for the 
expenses itemized on the expense schedule 
annexed hereto. 


Comment; Aside from the obvious fact that the amount 
to be paid Artis\ghould be explicitly stated, some atten- 
tion should be giden to the language used to describe 
the method of payment. Care shouid be taken so that 
payments are related to objective events, such as 
selected date or delive 
than subjective criteria skch as approval or acceptance © 
of the Work. Additionally\if a payment is to be made 
upon the happening of an event under the control of the 
station, an outside date shguld be included in the 
schedule. Thus, if the last payryent is to be made when 
the program is broadcast, the clause should read: ‘‘The 
finat installment shall be paid Artist when the Work is 
broadcast, but if the Work is\not broadcast by 
November 30, 1976, then the final ystallment shall be 
paid Artist on or before said date.’ [fhe station agrees 













of the expense schedule so as to avoid 
over expenses after they have been incurr 


Par 3 All right, title and interest in and to 
‘the Work and all constituent creative and 


that the Artiss may copyrigh Work in 
Artist’s'name. Artistsgrants 


Seur releases of the Work on station 
dba 


for a period uf two years com-_ 
mencing with the completion of the Work, 


A release is defined as unlimited broad- 
casts of the Work in a consecutive seven- 
day period; such consecutive seven-day 
period beginning with the first day the 


Work is broadcast. At the end of said two | 


year period the Bape tape and all copies 
of the Work in ession shall be 


‘delivered to Artist by . All rights not 


specifically granted to BIE are expressly 


reserved to Artists 


i . 
Comment: The language suggested confirms the prin- 


ciple that the Artist owns all rights to the resulting Work - 
including the copyright. The station can be expected to. 
argue that the Artist is an employee for hire under the | 


copyright.law and the copyright should belong to the 
Station. When the contract provides for the Artist to 
retain the Cppyright, the Artist should as a matter of 
practice register the copyright :o the Work. The sen- 
tence describing the grant of re/euse rights to the sta- 
tion is intende& as an example ra.ner than a suggestion. 

One major aredof discussion will be the ‘‘rights”’ issue. 






‘In general, the commissioning station will seek to ac-. 


quire rights to distribute or broadcast the Work in the 
non-commercial, educational, nonsponsored or public 
television markets While most persons involved in the 
field have some general understanding of the meaning 
of the foregoing tarms, working out wording for ap- 
propriate definitions would be useful. 

When dealing with the ‘‘rights’’ question, two issues 
Should be separated. First is the issue of who controls 
the rights; i.e. who can arrange for broadcasting, and 
the second is whether there will be a sharing of receipts 
from the exploitation of rights: 

Rights can be granted to the station by the Artist on 
an exclusive or non- -exclusive basis. As a starting point 
for discussion purposes, I will suggest the following 
guidelines: 

(a) The Artist should not grant a license to the sta- 
tion to explowt or distribute the Work in a market in 


which the station does not iactively participate. Thus, if 


a station has had no experience dealing*with cable 
television, the station should not request a license in 
such a market. Certainly, if duch a license is granted in 
a previously unexploited arda, it should only be on a 
wnon-exclusive basis. Even though the grant of a non- 
exclusive license has some appeal as a compromise, 
the Artist would be aware that\f the work has commer- 
cial value, a distributor may wish to have all the ex- 
clusive rights. Accordingly, the fact that there are 
non-exclusive licenses outstanding might affect the 
marketability of the Work. On (ire other hand, if the 










Station is very active in a market, for example distribu- 
tion to school systems, it might ge in the interest of the 
’ Artist to have the station servejas a licensee for that 
market. Under such circumstances the second issue, 
sharing of revenues or royalties, becomes relevant. 

(b) All licenses granted by the Artist should be limit- 
ed as to geographic area and asito time. There should 
be no reason to grant world wide: rights i in perpetuity to 
a station unless the artist views himself basically as 
creating the Work for the stationirather than for him or 
herself.. i 

(c) Uf the Artist expects to redlize a financial return 
from a grant of a license, the Arist should have the 
right to terminate the license if certain minimum levels 
of income are not reached. Thus purely by the way of 
example, if the Artist grants thé station a seven year 
license to exploit the Work in the educational market, 
and the Artist has not received at least $3.000 by the end 
of the third year of the license, he\should have the right 
‘to terminate the license. 

(d) If the contract gives the Arthst a percent of royal- 
ties received from the station’s\exploitation of the 
Work, at least three principles should be observed. 
First, percentages should be based on gross receipts 
rather than profits. From experipnce whenever the 
concept of net receipts or net profits is introduced, 
there is created an area of potential dispute as to what 








“Note: All money amounts and time 
periods given are,| of course, arbitrary, 
included for the sake of continuity, and are 
not intended to suampest actcal rates and 


of a finished segment, rather — 


literary elements shall belong solely and 
exclusively to the Artists It is understood — 


the right | 


Can p€ deducleu 
Second, thé statu: - 
Artist’s share of © 
such royalties sho: 
statement. Third. . 
inspect the boo. 
purpose of verifxs«: 
are involved, the A: 
ing an advance aga: 
(e) Theatricai, © 


. and subsidiary r.2h. 


Artist. Some or ali 
granted to the sta’'s 


. or royalty partie: 


(f) All grant of r. 


_with this sentence: 


to the station are ¢: 
_ The Artist shou: 
under paragraph 2 : 
under paragraph 3 . 
No general rule « :. 
For example, one ui: 
ercommercial righ: 
fee. To another arti 
could be less imp. 
sired to be retained. 


- Par 4 BIE shai? 


excerpt from | 
written conser: 
the foregoin7. 
excerpt up .- 
time from tre ' 


of advertisirg 


publicizing ‘ne 


- broadcasts or - 


cept the up te 
uses referred: 

copyright noti. 
shall be inciuue 


_ Comment: This cla 


or change the Artis: 


- except under st:ite:. 


sumes that -h 

copyright notice in 
the Artist to inclus 
credits recognizin: 
creation of the We 
Par 5 BIE will: 
Tape of the W. 
terminatior ut 
paragraph 3°2 
license has bee 
refer to th: :i:. 
agrees to take 
Master Tape «. 


‘ its loss or dai: 


insurance proc 
loss or of dam: 
be the prope 

premptly tra 
received by F 
copy of the ta; 
format selecte 
use its best 
reasonable ne’ 
dates of the Wo 
Comment: Cust: 
will largely dep.» 

exploit the Work .- 
Artist should wna: 


- attempt to diss "1 


Master Tapes. it 
absolute responsii. 
tape. In the ab 71 
station will be hus ° 
standard; that... 
Tap. or dantayy 
While the Ariis cite 
improve upon Jit 
Should not contra: 
sponsibility to ad'n 
Par 6 Artis: 
name, likene..: 
solely in conn 
broadcast of - 
BIE. Artist 
reasonably 
promotionz: |: 
Work. 


Comment: Bece:+ 


‘ must acguire cee. 


picture or liken - 
trade purposes. ‘1. 
use in connection + 
promotions far 0: 
the Artist to be abl 


' relating to the Ariss 


may not readily -1 
circumstances uf 

cluded in promotia: 
material bejorehar 
ment lo inchade $1. 


Par 7 Acts’ 
authorized to 
that materia: 
original with ¢ 
permission to 
Work or such: : 
that the Wor:. 
upon the rigs 
limited to cx j: 
and that ‘ = 
Artist agrees 
any darmsze~. 
arising ovi 
foregoing repr. 
Comment: Arfiai s. 


station that the Vv. 
Work are nat def: 





sear can sew oy www 7 ae a adn al eeee wea” 


i “oer. Video artists are those who con- 


ive and produce their work and view the. 
‘inished product as their. own. They 


isually function simultaneously as 
oroducer, 
‘echnician, 


director, cameraman, 
sound synchronizer, and 
‘itor. There is often confusion over the 


‘ights-to the product of video artists — wha - 
“wns it and for how long? . 
The guiding principle the artist should 


understand is that the artist originally 
awns the work and all rights connected to 
‘t. From that premise on, what any con- 
iract does is to exchange part of those 


cights for certain benefits to both sides. 
What this contract tries to do is to keep the © 
“ive.and take on an even basis so that the . 


nid is balanced with the quo equally for. 

uth parties. It is up to the artist to make 
sure he is not being short-weighted. Some 
commissioning stations, for example, 


—vegin negotiations with a pretty heavy 


‘inger on the scale, claiming that the large ~ 


osts of production, advertising, etc., 
“ptttle them to most of the rights over the. 


_ york.’ The argument may hold: for the 
. \tation’s employees over whose work the 





: 





lation may have blanket rights, but not 
‘ur the independent artist who already 
syns his package, and barters rights in 


»Change for guarantees of how it is to be. | 


eed compensation, and so on..: 

In television, including public broad- 
sting, contracts are commonplace. The 
allowing contract is not earthshaking, 
-anovative, or novel in the law. It may, 


“owever, be innovative for the video artist, . | 


tis drafted i in the traditional legal format 


aa deals with the issues that matter. The » 


“tist Should become familiar with the 
port of its language. — 

if we could win acceptance for a form 
ontract tilted somewhat in favor of the 
rtist who takes most of the risks, makes 


‘ne most creative effort, and who, by 


cents, ought to be the one to propose 
verms of agreement’, we will have taken 
‘aother small step forward for the 
2cnomic rights of artists — a primary and 


| rea concern of Advocates for the | 


eee 
a ha 





arvey Horowitz, who prepared the video contract and 


‘campanying textual notes, isa member of Squadron, © 


rtenberg, Ellenoff & Plesent, legal chunsel to Advo- 
ategforthe Arts. The contractis now under discussion 
-¥ representatives of public ¥V, state and federal fund- 
ig agencies, foundations, and by video artists. — 





Yontract Draft 


‘ear 


This letter will confirm the agreement 
eached between: A. Artist (herein “the 

ctist?’) and Broadcasting In Education 
-erein ‘‘BIE’’). 


ar 1 BIE hereby commissions the Artist | 


‘-eate a video work having as a working 


je, “The High Tower’? (herein “the | 


ork”). In connection with the production 
_ the work Artist shall have the right to 
“e the production facilities of BIE in’ 
“cordance with Schedule A attached 
seto. The Work shall be approximately 
‘y Minutes in length and deal with the 
‘ject of high towers. Artist agrees to 
“sult with members of the staff of BIE at 
“sonable times although it is recognized 
at all artistic decisions with Beer to . 
‘vork shall be made by Artist... a, 


smment: The main thrust of the commissioning clause 
10 provide for the Work to be commissioned. Usually 
vill be unnecessary to describe the Work beyond the 
¢ and possibly the subject matter. The Artist should 
able to use the facilities of the station and while he 
” be required to consult with station staff, it should. 
ear that artistic decisions will be made by the 
‘ist, Schedule A to the agreement is intended to 
‘ude the details of Artist's permitted use of the 
tion's production facilities including such items as, 
‘s and days per week a facility will be available, 
upment and supplies available to artist and person- 
us ‘ailable to Artist. 
metimes the commissioning program involves the 
ist serving as an aftist-in-residence, or performing 
vices in addition to producing the Work. Under such 
umstances, the contract should be specific con- 
"ng the nature of the additional work to be per- - 
vied by Artist, the amount of time Artist will be 
-uired to devote and additional compensation, if any. 
‘te rendition of these additional services will possibly 
«se @ time conflict for the Artist, the times and dates’ 
‘he performance of these additional services should 
ee to mutual agreement. 


.2In consideration for the rights tothe 
a granted to BIE hereunder, Artist 
il be paid the sum of three thousand 
‘lars as a fee for Artist’s services 
vable as foilows: 

Jne thousand five hundred dollars 


ee Senne oe Bee 


wemm | SERS: BAW SEMEN OI UVLO OS 


within 30 “days of the completion of the 


Work or upon broadcast of the Work 
whichever is earlier. * 


The Work shall be deemed completed | 
upon delivery of a finished master tape to . 


BIE. In connection with the creation of the 
Work, BIE will reimburse Artist for the 
expenses itemized on the expen: e schedule 
annexed hereto. 


Comment: Aside from the obvious fact that the amount — 


to be paid Artist should be explicitly stated, some atten- 
tion Should be given to the language use! 
the method of payment. Care should be taken so that 
payments are related to objective events, such as 


selected date or delivery of a finished segment, rather — 
than subjective criteria such as approval or acceptance 
_ Of the Work. Additionally, if a payment is to be made 
' upon the happening of an event under the control of the 


Station, an outside date should be included in the 
schedule. Thus, if the last payment is to be made when 
the program is broadcast, the clause should read: ‘‘The 
final installment shall be paid Artist when the Work is 


_ broadcast, but if the Work is not broadcast by 
_ November 30, 1976, then the final instaliment shall be 
paid Artist on or before said date."’ If the station agrees - 
fo reimburse Artist's expenses, the Artist should be — 


prepared to conform to a station policy on expense 


|. vouchers. Some care should be taken in the preparation 


of the expense schedule so as to avoid disagreements 


over expenses after they have been incurred. 


Par 3 All right, title and interest i in and to 
‘the Work and all constituent creative and 
literary elements shall belong solely and | 
exclusively to the Artist. It is understood — 
_that the Artist may copyright the Work in — 
Artist’s name. Artist grants BIE the right 
_ to have four releases of the Work on station’ 
WBIE for a period uf two years com- 
mencing with the completion of the Work. 


A release is defined as unlimited broad- 
casts of the Work in a consecutive seven- 
day period; such consecutive seven-day 
period beginning with the first day the 
Work is broadcast. At the end of said two 
year period the master tape and all copies 
of the Work in BIE’s possession shall be 


‘delivered to Artist by BIE. All rights not. 


Specifically granted to BIE a are expressly 


| -veserved to Artist. 


. Comment: The language guspesied confirms the prin- 
' ciple that the Artist owns all rights to the resulting Work — 
including the copyright. The station can be expected to 
_ argue that the Artist is an employee for hire under the — 
- copyright law and the copyright should belong to the 
. Station. When the contract provides for the Artist to 
‘retain the copyright, the Artist should as a matter of — | 
.. practice register the copyright to the Work. The sen- '. 
tence describing the grant of release rights to the sta- 


tion is intended as an example rather than q suggestion. 


_. One major area of discussion will be the “rights" issue. 
- In general, the commissioning station will seek to ac-. 


quire rights to distribute or broadcast the Work in the 


~ non-commercial, educational, nonsponsored or public 
__ television markets. While most persons involved in the - 


field have some general understanding of the meaning 
of the foregoing terms, working out wording for ap- 


propriate definitions would be useful. 


When dealing with the ‘‘rights’’ question, two issues 
Should be separated. First is the issue-of who controls 
the rights; i.e. who can arrange for broadcasting, and 


' the second is whether there will be a sharing of receipts 


from the exploitation of rights: 
Rights can be granted to the station by the Artist on 


an exclusive or non-exclusive basis. As a starting point 


for discussion purposes, I will suggest the following 
guidelines: 


(aj) The Artist should not rahi a license to the sta- — 


tion to exploit or distribute the Work in a market in 


which the station does not actively participate. Thus, if — 


a station has had no experience dealing*with cable 
television, the station should not request a licensé in 
sucha market. Certainly, if such a license is granted in 


_ @ previously unexploited area, it should only be ona 
non-exclusive basis. Even though the grant of a non-- 


exclusive license has some appeal as a compromise, 
the Artist would be aware that if the work has commer- 
cial value, a distributor may wish to have all the ex- 
clusive rights. Accordingly, the fact that there are 
non-exclusive licenses outstanding might affect the 
marketability of the Work. On the other hand, if the 
Station is very active in a market, for example distribu- 
tion to school systems, it might be in the interest of the 


Sharing of revenues or royalties, becomes relevant. 
(b) All licenses granted by the Artist should be limit- 


’ ed as to geographic area and as to time. There should 


be no reason to grant world wide rights in perpetuity to 
a Station unless the artist views himself basically as 
creating the Work for the station rather than for him or 


herself. 


(c) If the Artist expects to realize a financial return 
from a grant of a license, the Artist should have the 
right to terminate the license if certain minimum levels 


of income are not-reuched. Thus, purely by the way of — 


example, if the Artist grants the station a seven year 
license to exploit the Work in the educational market, 


“and the Artist has not received atleast $3,000 by the end 
' of the third year of the license, he should have the right 


to terminate the license. 


(d) If the contract gives the Artist a percent of royal-— 


ties received from the station's exploitation of the 
Work, at least three principles should be observed. 
First, percentages should be based on gross receipts: 
rather than profits. From experience whenever the 
concept of net receipts or net profits is introduced, 
there is created an area of potential dispute as to what 





“Note: All money amounts and time 


7 periods given are, of course, arbitrary, 
_ included for the sake of continuity, and are 


not intended to suggest actual rates and 


l to describe | 


MS CML eas FF UTS FeVesveu OM Ghrr avr €#6 F8T3 PTUs, 
| Second, the station should be obligated ro remit the 
Artist's shark of royalties at least semi-annually and 
such royalties should be accompanied by a royalty 
Statement. Thixd, the Artist should have the right to 






inspect the books of the station at least annually for the - 


purpose of verifyiiig royalty statements. When royalties 
are involved, the Atist should atleast consider request- 
ing an advance aganst royalties. 

(e) Theatrical, sponsored television, commercial 


- and subsidiary rights\should be held e2ciusively by the 


_ could be less important eueeree 


Artist. Some or all ofthese rights, of course, can be 
granted to the station inreturn fora lump-sum payment 
or royalty participation.\ . 

(f) All grant of rights vf license clauses should end 
with this sentence: “‘all rights not specifically granted 
to the station are expressly Yeserved to the Artist.”’ 

_ The Artist should recogrize that the fee payable 
under paragraph 2 and the rights granted to the station 
under paragraph 3 are very mach negotiable matters. 
No general rule covering all artigts can be formulated. 
For example, one artist might be Willing to grant great- 
er commercial rights to the station\in return for a larger 
fee. To another artist, however, the amount of the fee 
ith the rights de- 






Sired to be retained. 
“Par 4 1 not have the right to edit or 


excerpt from the Work except with the 
written consent tists Notwithstanding, 
_ the foregoing, shall have the right to 
excerpt up to sixty (60) seconds of running 
__time from the Work solely for the purpose 


of advertising the telecast of ork or - 
publicizing the activities of . On all 


- broadcasts or showings of the Work (ex- 


cept the up to sixty (60) seconds publicity 
-uses referred to above) the credit and 


copyright notice supplied by the Artists. 
. Shall be included. 





_ Comment: This clause limits the station's right to edit 


or change the Artist's wor and limits rights to excerpt 


| except under stated circumstances. The language as- 


sumes that the Artist has included a credit and 
copyright notice in the Work. The station may request 
the Artist to include an acknowledgment among the 





_ credits recognizing the station's contributions to the 


creation o 
“Par 5 


e Work. 


will be provided with the Master 
Tape of the Work which it shall hold until 
termination of the license granted to it in 
paragraph 3 above (or if more than one 
license has been granted, the clause should 





refer to the lapse of the last license). BHEC #2 


agrees to take due and proper care of the 
Master Tape in its possession and insure 


_ its loss or damage against all causes. All 


copy of the tape of the Wor 
format selected by Artists 
use its 


insurance proceeds received on account of 
loss or of damage to the Master Tape shall 


be the property of Artistsand shall be — 
mitted to Artists. when — 


promptly tr 
received by . Artist sha!! receive one 

jp any tape 
agrees to 
best efforts to give Artists 
reasonable notice of scheduled broadcast 
dates of the Work. 

Comment: Custody ofynaster tapes and duplicate tapes 
will largely depend on\he nature and extent of rights to 
exploit the Work grantéd or reserved by the Artist. The 
Artist should understayd that usually a station will 





+ attempt to disclaim responsibility for caring for the 
Master Tapes. In genekal, the law does not impose 


absolute responsibility onthe station to take care of the 
tape. In the absence of language in the contract, the 
station will be held to whats described as a negligence 
standard; that it will be liable for a loss of the Master 
Tape or damage to it if the \tation has been negligent. 


While the Artist through bargaining may not be able to 


S 





improve upon this measure of responsibility, the Artist 
Should nat contractually religve the station of this re- 
sponsibility to adhere to the negligence standard. 


Par 6 Artist authorizes to use Artist*s’ 
name, likeness and biographical material 
solely in connection with publicizing the 


? broadcast of the Work or the activities of 


Artists shall have the right to 
reasonably approve _ all 


promotional material about Artistsor the 


- “Arii3i To have The statton serve asa licensee for That 
market. Under such circumstances the second issue, - 


Work. 

Comment: Because of right of privacy laws, the station 
must acquire the consent of Artis Artist to use Artist’s name, 
"picture of likeness in connection with advertising or 


_ trade purposes. The Artist should limit this consent to 


use in connection with the Work or in connection with 
promotions for the station. It is of course desirable for 


. the Artist to be able to approve all promotional material 
’ relating to the Artist or the Work. However, the station 
_ may not readily agree to this proposal. Under such 

circumstances if the Artist wants specific material in- 


. 


cluded in promotional pieces, Artist should prepare this 
material beforehand and obtain the station's agree- 
ment to include this material in its promotional pieces. 


Par 7 Artists represent# that they iscrs 


authorized to enter into this agreement: 

that material included in the Work is 
original with Artistsor Artistha€obtained 
permission to include the material in the 
Work or such permission is not required; 

that the Work does not violate or infringe 
upon the rights of others, including but not 
limited to copyright and right of privacy; 
and that the Work is not atory. 
Artist agrees to indemnify against 
any damages, liabilities and expenses 
arising out of Artist’s'breach of the 
foregoing representations. 


Station that the Work\and material contained in the 


Comment: Artisi eri expect to prepresent to the 


Work are not defamatory, do not infringe upon any 


written | 
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‘copyrights and will in general not violate ight of 


others. The language of the indemnity or hold harmless 


. Clause should he examined closely. The Artist should 


not be liable {9 the\station unless there has been an 
actual breach of thé representations as distinguished 
from merely a;‘‘clayned’’ breach of the representa- 


_ tions. Same hold har less clauses are worded so that if 


someone claims the Work is, for example, defamatory 
the station is permitt to settle the claim and charge 


the settlement to the Anist. Itis this latter circumstance | 


that is to be avoided.\Consideration should also be 
given to obtaining insarance coverage for the Work 
against defamation, cdpyright and right to privacy 
claims. Stations usually\have a form of this so-called 
“errors and omissions’ \insurance. Also at least one 
artist has suggested that Nations should be required as 
a preliminary matter to ha\e its attorney view the Work 
to determine the probability of defamation or right or 
privacy claims. Based upon the advice of its attorney, 
the station would determing whether or not to broad- 
cast the Work. If it elects to broadcast the Work it 
would then assume the risks of such lawsuits. The 
rationale for su¢h argument is\that a station usually has 
an existing relationship with lawyer and, as between 
the station and the Artist, ig in a better position to 
evaluate the possibility of such litigation and be guided 
accordingly. This point is beihkg raised for discussion 
purposes. 


GPB 
Par 8 In the‘event BE files for bankruptcy 
or relief under any state or federal in 
solvency laws or laws providing for the 
relief of debtors, or if tition under such 
laws is filed against , or if ceases 
to actively engage in business, then this 
agreement shall automatically terminate 


and all rights theretofore granted to BHa‘ °4 


shall revert to -Artists Similarly, in the 
event the Work has not been broadcast 
within one year from the date the Work is 
completed {as the term completed is 


defined in. paragraph 1), then this - 


agreement shall terminate and all rights 
all revert to Artists Upon 
termination of this agreement or ex- 


piration of ‘the license granted to BHEc?rZ 


under this agreement, all copies of the 


‘Work shall be delivered to Artists © 


Comment: This clause is {ntended to terminate the con- 


tract if the station should go bankrupt or cease busi- 
ness. Also, while a station usually will not agree to 
actually broadcast a Work, if it does not broadcast the 
Work by a given date, the agreement will terminate. 
Both of these clauses are intended to allow the Artist to 
find other mears of exploiting the Work if the station 
goes out of business or, in essence, refuses or fails to 
broadcast the Work. 


Par 9 This agreement contains the entire 
understanding of the parties and may not 
be modified, amended or changed except 





by a writing signed by the parties. Except 


ae 


i 
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as is Saressy permitted under this © 


agreement, neither party may assign this 
agreement or rights accruing;under this 
agreement without the prior written 
consent of the other except either party 


may assign rights to receive money or . 


compensation without the other party's 
consent. This agreement shall be in 
terpreted under the laws of the State of 


New York. 


Comment: This i is the “beilerplate’’ or siesdard) jargon 
usually included in writtan agreements, and should be 
self-explanatory. Also, as a miscellaneous matter, the 
Artist should be prepared to adhere to policy or “‘taste”’ 

standards or rules adoptad by the station. Most sta- 
tions have some form of poficy guidelines and the Artist 


should obtain a copy of thase se guidelines ge SEINE 


the contract. 





( continued from page 11) 


lated. Maybe that should be a 100 acre 
park, maybe a national park. 

ADV: You mean a site that large also be- 
comes a legitimate land-use issue? : 

GILL: Sure. But getting back to the pn- 
vate — public question, this is how great 
fortunes have been made in the past. 


‘We've always dodged this, this has been 


our hanky-panky by which every so-called 


socialist enterprise, anything that has to be 


nationalized is concealed. The pretext is 
made that we’re still private enterprise for 
as long as the people in charge of private 
enterprise can exploit their advantage. 


Building subways was one of the ways of 
--making great fortunes in New York. After 


the owners had squeezed the last drop of 
profit out of them they threw them into 
bankruptcy and then made the city take 
them over. Water companies do this all 
over America all the time. It’s a great rack- 
et. Penn for years ran the Long Island Rail- 
road as a pretend loss just for its own be- 
nefit. It was kind of a sewer into which they 
could dump what funds they wanted to or 
show as big a loss as they needed. In the 
past railroads were so powerful we 
couldn’t do much about it. Now itis public 
service we're going to have to pi: the pres- 
sure on and not private executives. 

ADV: Ifyou can’t save Grand Central, re- 
ally is it worth saving anything else? - 
GILL: We wouldn’t stop trying to save 
everything else but it really would be a 
terrible body blow. 


The Arts | 
Are Priceless. \ 7 |. 
You Can Help | 

Save Them 

For $15. 


Join Advocates 
for the Arts. 


*, é 
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_t want to join Adiocsies for the Arts, and receive The Arts Advocate news pete ney 


Enclosed is my check* for $15 
payable to: ASSOCIATED COUNCILS OF THE ARTS 


| would like to contribute more. 
Enclosed is my check* for (] $25 L] $35 LI $50 {3 $100 LJ more 


* Contributions in any amount are tax-deductible. { 
; 5 


Name. 





Address 
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Cut out and return to: Advocates for the “— c/o Associated Council of the Arts, 1564 ie New York, 
N.Y. 10036. 
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| oe furthermore, the party of the first part, hereinafter known (for want of an. all-encompassing pejorative) as the - 
artist or creator or originator, or mest appropriately sucker, agrees without reservation that (he, she, it, other) shall, will. 
and does give up, yield, relinquish, abandon, surrender and, in all ways net otherwise imagined of specified, tum over cone 


trol of ali work(s) new and forever and -eternaily~-yea, to t 


. € 


THE NEW YORK TIMES, THURSDAY, APRIL 29, 1976 





~ Jean-Claude Suares 





he last syllable of recorded time—and all manners and forms . 
of ownership legal ‘and merai) over it (them), and all elaims, rights, privileges and Immunities appertaining therete, on 
this planet and elsewhere in the solar system, to the PARTY OF THE SECOND PART, hereinafter known without prejudice 


_ as promoter, bankroller, big shot, top banana, profiteer, angel, agent, publisher, producer—-or middleman whe just drifts — 
7 by—-and to such maws, hangers-on, flacks, chrome-plated fieets of yes-men, sidekicks and cousins as said inheritor may 
designate as. heirs, beneficiaries, assignees, successors and executives. Moreover, said originator hereby covenants net to 


covet carbohydrates, starches and sweets, not to whimper, and, additionally, waives any need to breathe... 
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Three recent controversies have 


‘drawn attention to the need in this - 
country for a new bedy of Jaw guar- 


-anteeing the artist’s right to protect 


the quality of his creation and to profit _ 


fairly from its success: Ken Kesey’s 


} fim version of “One Flew. Over the 
“Cuckeo’s Nest,” the Monty Python 
_treupe’s unsuccessful struggie to keep 
their work off network television 
rather:than have !t censored and cut, 
and the attempts of two sculptors to 


withdraw their works from the Whit- . 
ney Museum rather than -have them. 
displayed in ways that they consider 


destructive. 
As an. artist who is currently - 
engaged in a costly and debilitating — 


court battle about the film treatnent 


of my first novel, I wish my fellow. 
creators good Juck, but 1 am hardly | age 
about their chances for depleting lawsuit in order to receive 


sanguine 
success, | 













-drrevocably. entitles an artist to a 
i minimum percentage of the profits 


Pee iistic controls (zo matter how many 
times it changes hands’, books, paint- 


sto be sold like sacks of sugar for what- 
- clout) can demand at the time of nego- 


tiation. oS ae 5 
‘It is a fact little known by the public 


| that an artist normally relinquishes 


| all creative control at the time of sale 
f. of a work, that oral promises of excel- 
lance are completely unenforceable, 
and that cash percentages are only 
received by those with enough busi- 
mass clout to -enforce them-—which 
rarely includes the artist. 

It is possible for an author lke 
Hesey to create a literary werk that 
ganerates millions of dollars for others, 
and have virtually no share in the 
finencial success of its adaptations. 
Furthermore, most courts in this 
Country 
cotiector’s contractual rights, rather 

artist's moral rights—the 


.¢ ¢ 
ran += 
ree. ot Gane 131 


famous French droit morale, which 





Untit this country 2dopts legisiation, 
nreferably on the Federal level, tnat — 


hig work and certain reasonable’ 


_ ings and dramatic works will continue. 


Werer-nyice cie-artist's clout (or lack of ~ 


will upheld the producer’s or... 


By Erica Jong 








American artists. speak of so wistfully. 
If works of art were really valueless 
in business terms, the law would be 


.they so rarely do so for the artist 
and so often do so for the promoter— 
is a national disgrace. 

Ken Kesey is 
because he negotiated the business 
exploitation of his book at a time 

_when he knew nothing about business, 

and because the law in no way 

recognizes his moral right to a say 
in its production, or a percentage of 

its success. , 


® 


“He should not have to resort to‘a_ 


ruinously expensive and creatively 


5 percent of the profits generated 


by his work; that minimum percenizge — 


should be every artist’s irrevocable 
iegal right. | | 

The sad fact is that many artists 
work for a smalier percentage of their 
creations than the agents and lawyers 
who service those same creations—and 


frequently they have even less to say 


about their fates. 


to worry about money. Money is erass, 


dirty, an unworthy subject of contem-. 
plation for those bent on spiritual 


growth. All this may be true. But, 
much as we hate to admit it publicly, 
money is the equivalent of power and 
freedom in our culture—and, as the 
artist turns his head to the sky to 
squint at spiritual growth, the pro- 


moter picks his pocket. Tne money — 


that might translate into a studio to 
work in, the time to create another 
work, a reasonable amount 
of mind, goes instead to hattalions of 
Hollyweod attorneys, flacks, assistants 
to assistants, wno all live far better 
off creative ‘work than the creator 
himself. : 

But, 


and certainly 


~~ 


desire of the artist for a little rescect. 


~atde against the producers of ‘the fair. But they are not. The truth is. 


“that many works of art. create’ great. 
-’ accumulations of wealth. The fact that 


being penalized | 


Artists, however, are not supposed. 


of peace 


aside from money, another | 
- theme was evident in the Kesey case, — 
in my ewn: the pathetic. 


As I watched Academy Award after 


Academy Award go to “Cuckoo’s 
Nest,” I was. struck by the fact that 
nobody except Milos Forman even 
thought to mention Kesey. It was as if, 
having kidnapped his book, the kidnap- 
pers now ‘had the delusion that they 
had created it.. BET only. did they not 


“wart tO give the artist his financial 


due, but they did not even want to 


_ acknowledge his contribution. 


So often, in the battles that develop 
between artists and their self-styled 
patrons, the crux of the problem is 
that the promoter envies and despises 
the artist and wishes that he were 


‘somehow not necessary at all. Often 


the promoter suffers from the delusion 
that he is really the creator, and the 
very presence of the artist is an em- 
barrassment because.it gives the lie to 


_ his self-delusion, : 


Artists understandably get bitter 


about this sort cf thing, but their 


bitterness turns out to be even worse 
for them than not protesting at ail. 
Not only do they get the reputation 
for being “litigious,” difficult to deal 
with, prima donnas (merely for want- 
ing what should be theirs by right), 
but their work itself may be poisoned 
by protest. The anger at their own ap- 
pression has no place to go, so it may 
go into self-destruction, self-loathing, 
depression, or, still worse, into their 
future works—if they are lucky 
enough to have future works. 
Somehow, we must find better ways 
of nurturing the pecple whe nurture us. 








Erica Jong is the author of “Fear of 
Flying” and three books of poetry, the 
most recent of waich is “Loveroot.” 
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BACKGROUND * 0 ee eg oe 
in Februery 1936 the FIRST: AMERICAN ARTISTS, wie iy ae ed 
CONGRESS was formed (by artists) to deal with the’ o: 2 en a 
plight and survival of visual artists - conditions singulér ee ee ae 

Dae ae and universal, all worsened during the Depression. The.).i00 © 
Be artists believed that through ‘collective effort nce - # ty. IS. Sh, 

" ” __. organizational strength, they. could hie ich vane Bh ner Soe, 
gain social respect and resaive in kind problems net - ee . 

“ feasible on an individual basis. - Enthusiasm, coopera: ae Pane oe 
tion and activity ensued. A national augur Was te ay See 


, american artists congress ". established in New York City. Branch offices sprang. . a fy eS : Ss 


| __UP across the country. Programs benefiting all visual.” Stren ca 
a ee oe aa a - artists were begun. World War II with its political and a ee 
HOST:. . a. "" .  * $ocial dilemmas, however, overshadowed the useful- cs _ oa ae 
BOSTON VISUAL ARTISTS UNION ° | ro ness of the Congress. Inevitably the Congress dissolved, .." at ee, x 
THREE CENTER PLAZA oe nn but during its 3% years’ existence it was a mulor focus. "0 aie ee 4 







t- ‘4 Oe ik eo . ; 
BOSTON, MASSACHUSETTS e208 | ae ae for visual artists Syoughout the nation. eee ee on a he Lea 


‘For additional information 
Telephone: (617) 227-3076 = : 






BVAU/2nd AAC PLANNING COMMITTEE = ~> ACCOMMODATION INFORMATION: ne oo 


: Mark L, Fa n, Sec Genera! Mere ee a oa ‘ Mii s 
Director: verme Jaan ie Py ae, © " Please complete forme in entirety. to ‘expedite teat ae), eee 


ine - 
nee 


Program: Wittiam Barron Ss : : 7 re a cs in : = . : | = : = ‘ye oe “handling. : | — eae z = ve i# oe _ “5 sal BPs ay fi er AR : : 
Richard Pacheco 7 3 ; a Paige c. awe gla: ” 7 r eet S 4s i os vad. . 


1° FF "AB gore then one person ‘in party, fill out-e cn tan eas sed 
Jo Ann Rothschild, Ait. Sec.-General are Met & oe. 
Helen ita iy o La: oe ar for each attendee and indicate — in oat Bro, 


Ate 
abner et re . +7 


nA ae Mag. Specify names of individual(s). ee eG coy 
Registration and Housing: | ae ee ae oe we. : = eee yb eee 


ors 
™ 
* 


Dorothy Moeller, Clerk: Map a Pe” Ba a ee : For additional information concerning registration aed 4 housing, ey | 
Barbara Apel inquire c/o: : he agree 
Business: Virginia Magboo, Treesurer dg Tt ” Darothy Moeller or Barbara Apel 2nd AAC ee : . 
| Sie ee 7 . BVAU Gallery = - - ea a 
Publication end : : ae ee a De Three Center Plaza, Bostan, Mase. 02108 Se hae : 
Design: ners Maton Bae pe wt ee Ba , Me Ss te Sl ee 
ie eri te ate Ca Ce oe | _ Gallery Hours are: Tues. - Sat., - 10-5; Wed, 10-8 Pie, a 8 REG Sea 
. ae ae eee We ss Telephone: (617) 227-3076 es a, : eee 
a ee eee, Dee Slade HP a2 : Sia: ee eee, a en fone ea 


es _ oe Tales The average Novernbe:-December Boston. temperature ranges pee ae 
oe from 45 - 35 degrees Fahrenheit. © 


oP 
as : : : 
° ; 4 ; ee gtr eae 
Fa = ‘ F 4a : .- 
‘ ‘igs : ‘ : : Ad . : a : “ : : * 
eo 4 eR Sega Jed _. Please dress. for comtore: i eee ee ae 
Fy 7:3 " % ie. : : , 2 . ‘ ee < : a ; ods 
2 et ee “ « . : Ss . Rs re ' t > a : * as 
é ae « ss, 2s 
, : gk fae . woo * “ r ~ oa . . . * - et it rd 1 ~ ‘ 
ae ‘ : Ary aS : ‘ ; 3 de : . ce = ¢ = - A382 7 , voi oe : By . ‘ 
detach below. a: - 2 : : ae ae | at 
re . ; : . ge 
Pee oO cae ee ee ee 
‘ s TS enn tere as . 
ree " SEAR 3 aad Fa ae Ry ge he ieee: 7 ey aaa or a ve <= : are Be aad 





ii aah RRS 


Return to: BVAU/2nd AAC, 3 Center Plate. Boston, Mass. 02108 se Return to: : BVAUL2nd AAC, 3 Center Plaza, Boston, Moss 02108 





2nd AMERICAN ARTISTS CONGRESS REGISTRATION FORM A | 2nd AMERICAN ARTISTS concn’ S ACCOMMODATION F rae 8 yee 
Please Print or Type ce | ere o. Please il as Type ore oe ee ee sre 
ee SS ee : 7 eo kee . 2s not is . oe as see a : ec, 8 Os s a cn aaa 
Name eee ee a el | Name aan Seif eee ee ee ee - 
Address ee on Addrese tsssonsessessoesvaseratnp sas tvonsatecesosannscetonsesvesenganenereornpecepesqangrcevbeeneersseeyt ~ a 
™ id ; oe oe 


be = 


Onecacedovensucesacascscsabucsoncssnsapecesedogose . Tet: ~, seeeene soetedteorsevescecetecésd . 
-: nS : Clete = ae ies 


s . 7 il. ee ot, SAME de 2g ide RC ve 


Ae, F > nae S ty's ~ + s wig ott 
° 3 ime, ° Oren . oe : . i 


¢ a | 
v7 vewvencadecrocesstesoapivencessocéedeesece | «Tet: Concvceoeccassssenccedesectscote 
et. tn f, * ; a 


-. ge ty 


foN 


4, 
~# 


. ba * . . ta 
‘ m af a ' = . . . a ta 
, : : on aN “ ae. Sg 8 a et 
. : si Kee . ' ; Tr 
: - 
he - 


Art Affiliation a povesasashdassboncossisavasarentacsesenenssrqoussseniovscnsteessseneeiassesueess \ ant Affiliation. _sasovneaesssensnssbesncncsesenecsscesmmenciesentncatesseneoneraesenesapieretsescesseee 2 


‘ R - a - Pony 
* ‘ ” a . s ae . ‘ . Me é 7 ne , ob 
r . = : : ch 2% : ae ee OS : ~ - 


Art Medium ee = ‘Art Medium esarenseoarencenzeenesevetseatenssnssanenees ‘Male o ae oO 


= 3 : a . sve wwe) 
wb oe . in ' te eed : tu 
4: . 


Expected ale. #3 Nov. 28 a Nov. 29 = Nov. 30 Nights “Nov. 28 oie ‘Ney, 30 ae - Smoker? CJ. 


Attendance: > ee Sy. ‘a a. | 0 © 


Enclosed is a check (oe money order) for . Seeppavectensenasesenicoss soi, , re ; | (1 
i do nek none cash. | “4 A on aa eee oe { " 


the 


: He Bet yt ate at . bs av G ae’ ' i fi -_ 4 . F oad " Poe i apie : u* a-f wad, rite. g er, a P ( Mega ee Pee . 
iaeomepra "evau/aed AAG a ee ee ag) gee OE? ee ee ee oe 
ait i! 


ta Fd ™. at ae i * ae a Page de gars 4 a es 7” _ ” . s . eh 
- 8 ‘ 2 . : Sei ats mg & 7 ‘ Ra a ee 
> wy o4e yp te a ee : tabs Re es a ee * er ee: 








‘ ; ; ee , ‘ ae : x ia , rh _ : —_ 
2 Dear. . Friends: o eee oe : ee 


‘it ‘Habe ' as piemised is the cintrant, 
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